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u.s. Department of Justice 
Executive Office for Immigration Review 

Falls Church, Virginia 22041 

File: A041 607 325 - Atlanta, GA 

In re: YOUNG HO KIM 

IN REMOVAL PROCEEDINGS 

APPEAL 

Decision of the Board ofImmigration Appeals 

Date: 

:IAN J I) 2DlO 

ON BEHALF OF RESPONDENT: Mark J. Newman, Esquire 

ON BEHALF OF DHS: James R. McHenry, III 
Assistant Chief Counsel 

CHARGES: 

Notice: Sec. 237(a)(2)(E)(i), I&N Act [8 U.S.C. § 1227(a)(2)(E)(i)] -
Convicted of crime of domestic violence, stalking, or child abuse, child 
neglect, or child abandonment 

Sec. 237(a)(2)(A)(iii), I&N Act [8 U.S.C. § 1227(a)(2)(A)(iii)] -
Convicted of aggravated felony 

APPLICATION: Cancellation of removal 

On July 15, 1998, the respondent was convicted for family violence battery under section 
16-5-23.1 of the Georgia Code. The judgement and conviction order specifies that he was sentenced 
to 12 months in a correctional institution. On October 21, 2008, the State Court of Gwinnet County, 
Georgia, issued an "Order to Clarify Sentence," which specifies that "the negotiated plea called for 
a sentence of twelve (12) months probation with no period of confinement whatsoever." The court 
ordered that the respondent "be and is hereby sentenced to twelve (12) months probation" and that 
the court "did not nor does it now impose any confinement whatsoever." 

On April 21, 2009, an Immigration Judge granted the Department of Homeland Security's 
("DHS") motion to pretermit the respondent's application for cancellation of removal under section 
240A(a) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(a). In so doing, the Immigration 
Judge determined that the respondent's conviction for family violence battery was an aggravated 
felony (LJ. at 3). The Immigration Judge found that DHS affirmatively showed that the trial court 
did not have jurisdiction to correct the respondent's sentence because under Georgia law, a 
sentencing court only has jurisdiction to correct or reduce a sentence within a year of the date the 
sentence was imposed or within 120 days of the affirmance of the conviction and sentence on direct 
appeal (I.J. at 3). Thus, the Immigration Judge determined that it did not have to give full faith and 
credit to the Gwinett County court's order specifying that the respondent was sentenced only to 
probation (LJ. at 3). Consequently, the Immigration Judge found that the respondent remained 
convicted of a crime of violence for which the term of imprisonment imposed was at least 1 year, 
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rendering him statutorily ineligible for cancellation of removal pursuant to sections 101(a)(43)(F) 
and 240A(a)(3) of the Act, 8 U.S.C. §§ 1101(a)(43)(F) and 1229b(a)(3) (I.J. at 3). For these 
reasons, the Immigration Judge granted the DHS's motion to pretermit. 

The Immigration Judge certified the case to the Board for review. See 8 C.F.R. § 1003 .1 (c) 
(2009). We review the issues raised in this case under de novo review. See 8 C.F.R. 
§ 1003.l(d)(3)(ii). 

The respondent is a lawful permanent resident who is a native of South Korea and a citizen of 
Korea (Exh. 1). In his appellate brief, the respondent argues that the Immigration Judge erred in 
finding his state court conviction to be an aggravated felony because the record evidence indicates 
that he was not sentenced to a term of imprisonment of at least 1 year (Respondent's Br. dated 
Sept. 24, 2009, at 5). See section 1 01 (a)(43)(F) of the Act, 8 U.S.C. § 1l01(a)(43)(F). He states that 
under Georgia law, the trial judge retains jurisdiction over misdemeanor convictions; unlike felony 
convictions, the trial judge may amend, modify, alter, suspend or probate sentences imposed for 
misdemeanor convictions at anytime (Respondent's Br. dated Sept. 24, 2009, at 5). According to 
the respondent, the section of Georgia law relied on by the Immigration Judge pertains to felony 
convictions (Respondent's Br. dated Sept. 24, 2009, at 5-6). Thus, he asserts, the Gwinnet County 
court was authorized to issue the order of clarification, and the Immigration Judge should have given 
full faith and credit to the order (Respondent's Br. dated Sept. 24,2009, at 3-6). 

We decline to address whether the Gwinnet County court's order clarifying the respondent's 
sentence was ultra vires. I The modification in the respondent's sentence is entitled to full faith and 
credit by the Board, without regard to the reasons for the court's clarification. See Matter of Cot a­
Vargas; 23 I&N Dec. 849 (BIA 2005). Moreover, we cannot conclude from the record that the DHS 
affirmatively showed that the Gwinnet County court lacked jurisdiction because the provision of 
state law cited by the respondent seems to indicate that the trial court retains jurisdiction over 
misdemeanor convictions for purposes of altering, in some fashion, the sentence imposed. See 
section 17-10-3(b) of the Georgia Code.2 Compare Matter of Sirhan , 13 I&N Dec. 592 (BIA 1970) 

I As such, we decline to determine whether DHS is correct that there is no provision under the 
Georgia system that allows a sentencing court to impose straight probation (DHS Br. at 12, 18-25). 
See UnitedStatesv. Ayala-Gomez, 255 F.3d 1314,1318 (11th Cir. 2001) (stating that probation may 
be ordered directly under Georgia law). We also are not convinced that the DHS is correct in 
asserting that the phrase "the judge fixing the sentence shall prescribe a determinate sentence for a 
specific number of months or years," (emphasis added) as provided in section 17-10-1(a)(1) of the 
Georgia Code, means the judge must impose a sentence of confinement before imposing probation 
(Respondent's Br. dated Nov. 24, 2009, at 4-5; DHS Br. dated October 13,2009, at 12; DHS Br. 
dated Dec. 15,2009, at 11-12). 

2 To be sure, this section states that it does not apply to convictions prior to 2001 in which an 
offender was "sentenced to confinement." But the court's order in this case clarifies that no 
confinement sentence was ever imposed. However, we decline to consider the evidence submitted 
by the respondent with his reply brief, dated November 24, 2009, and his Notice of Filing Exhibit, 

(continued ... ) 
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(finding that the California court had the power to issue a modifying order under the writ of coram 
nobis) with Matter of Tucker, 15 I&N Dec. 337 (BIA 1975) (holding that California law did not 
authorize the court to vacate the alien's conviction following the successful completion of 
probation); Matter of H-, 9 I&N Dec. 460 (BIA 1961) (finding that Michigan law did not provide 
the justice court with the power to vacate a judgment of conviction). Inasmuch as the record 
indicates that the respondent was sentenced to a term of probation and not to a term of imprisonment 
of at least 1 year, w~ conclude that the respondent's conviction for family violence battery is not an 
aggravated felony crime of violence. See section 101(a)(43)(F) of the Act. 

We next address DHS's argument that the respondent's probation sentence still qualifies the 
family violence battery offense as an aggravated felony under United States v. Ayala-Gomez, supra 
(DHS Br. dated Oct. 13,2009, at 14-17; DHS Br. dated Dec. 15,2009, at 8-11). In United States 
v. Ayala-Gomez, supra, the Eleventh Circuit held that the "term of imprisonment" described in 
sections 101(a)(43l and (a)(48)(B), 8 U.S.C. §§ 1101(a)(43), (a)(48)(B), includes all parts of 
a sentence of imprisonment from which the sentencing court excuses the defendant. Id. at 
1319. Thus, it held that the term of imprisonment imposed on the alien included the parts of the 
sentence that the Georgia county court probated. Id. However, United States v. Ayala-Gomez, 
supra, is distinguishable because the sentencing court in that case specifically ordered a term of 
confinement to be probated. See United States v. Ayala-Gomez, supra, at 1316-1317. In the 
respondent's case, the clarifying order specifies that the court imposed only 12 months' probation, 
and "did not nor does it now impose any confinement whatsoever upon the [respondent]" (Order to 
Clarify Sentence at 1). Hence, because the order indicates that the respondent was not sentenced to 
a term of confinement that was subsequently probated, we are not persuaded that United States 
v. Ayala-Gomez, supra, applies in the instant case. See also United States v. Guzman-Bera, 216 F .3d 
1019 (11th Cir. 2000) (holding that an offense is not an aggravated felony if the court imposes 
probation directly instead of ordering a period of incarceration that is then suspended). 

In sum, we will give full faith and credit to the Gwinnet County court's order clarifying the 
respondent's sentence as being only probation. We also disagree with the DHS's proposition that 
the respondent's probation sentence still qualifies his conviction for family violence battery as an 
aggravated felony under United States v. Ayala-Gomez, supra. Therefore, we conclude that the 
respondent's family violence battery conviction is not an aggravated felony crime of violence 
because a term of imprisonment of at least 1 year was not imposed. See section 101(a)(43)(F) of the 
Act. Hence, we reverse the Immigration Judge's decision to pretermit the respondent's application 

2 ( ••• continued) 
dated January 6, 2010. This Board does not consider evidence submitted on appeal but rather 
reviews the record that was before the Immigration Judge. See Matter of Fedorenko, 19 I&N Dec. 
57, 73-4 (BIA 1984). 

3 The provision at issue in United States v. Ayala-Gomez, supra, was section 101(a)(43)(G) of the 
Act, pertaining to theft offenses for which the term of imprisonment was at least 1 year. We also 
note that the case involved the definition of "aggravated felony" as used in § 2Ll.2 (Unlawfully 
Entering or Remaining in the United States) of the federal sentencing guidelines, which incorporates 
the Act's definition of "aggravated felony" in section 101(a)(43). 
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for cancellation of removal under section 240A(a) of the Act.4 See 8 C.F.R. § 1003.1(d)(3)(ii). We 
will remand the record to the Immigration Judge. On remand, the parties shall be given an 
opportunity to present further evidence regarding the respondent's cancellation of removal 
application. The respondent shall also have an opportunity to apply for any other relief for which 
he may currently be eligible. 

Accordingly, the following order is entered. 

ORDER: The Immigration Judge's order pretermitting the respondent's application for 
cancellation of removal is vacated. 

FURTHER ORDER: The record is remanded to the Immigration Judge for further proceedings 
consistent with this opinion and for the entry of a new decision. 

FOR THE BOARD '< 

4 Having so concluded, the DHS' s motion for oral argument is denied. See 8 C.F.R. § 1003.1 (e )(7). 
We also exercise our discretion to accept both parties' reply briefs. See 8 C.F.R. § 1003.3( c)(1). 
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	Atlanta Chapter_ Chapter News 02_19_10.pdf
	Dear Chapter, 
	As a reminder if you are looking for upcoming events, contact information for local offices, or trying to find an Atlanta Chapter Committee contact person, all this information and more is online on the Atlanta Chapter page of the AILA web site:  www.aila.org/atlanta    Save it to your favorites!  
	Also, for those Chapter Members who are hoping for Immigration Reform…now is your chance to get involved and lobby for CIR.  Join the Atlanta Chapter’s Advocacy Committee.  We are especially seeking Alabama members to be involved!  The Committee will be working to set up meetings locally in both states and in Washington DC for AILA’s National Day of Action on March 25th.  
	Please find below current information and upcoming events and opportunities to get involved:
	1. Volunteer to meet in Washington DC or locally with your elected representatives for AILA’s NDA 
	2. Atlanta Job Opening for Business Immigration Attorney 
	3. South Asian Bar Association information panel and Q & A Session on The New H-1B Memo
	4. RRISA's Haitian Response Program
	5. Catholic Legal Immigration Network, Inc. (CLINIC) Immigration Law Training on Bars and Waivers
	6. Atlanta Chapter Yahoo Discussion Group
	7. AILA National is currently recruiting for an Associate Director of Advocacy
	8. BIA Case from Mark Newman overturning Judge Cassidy
	9. State Bar’s Lawyer Assistance Program
	10. Article by our own Giselle Reid in Walden University's Journal of Social Change regarding undocumented college students
	As always, please feel free to contact any of the members of the executive committee if you have any questions or concerns!
	Lea Alfano, Chair, Lea@kramerpc.com
	Layli Eskandari Deal, First Vice Chair, layli@leimmigration.com
	David Soloway, Second Vice Chair, dsoloway@fspklaw.com 
	Neera Bahl, Secretary,  neera@bahllaw.com 
	Klari Tedrow, Treasurer, KTedrow@usimmigrant.net
	Best, 
	Lea
	1.  Volunteer to meet in Washington DC or locally with your elected representatives for AILA’s NDA
	Email our Advocacy Committee Chair, Jamie Hernan, to find out how you can get involved to make a difference!!  jhernan@htlweb.com
	2.  Atlanta Job Opening for Business Immigration Attorney
	Business Immigration Attorney: We are seeking a Business Immigration Attorney to join our high volume practice in Atlanta, Georgia. The candidate should be familiar with H-1B, PERM, Family and Employment-based immigration petitions. Must hold a JD degree from an ABA accredited law school, Georgia Bar License in good standing and have 1-2 years of relevant experience in immigration law. The candidate must be a detail-oriented self-starter and possess strong analytical and excellent communication skills (verbal and written). Job responsibilities include preparing and reviewing immigration petitions and supporting documentations to ensure successful adjudication by the USCIS; interpreting laws, rulings and regulations regarding immigration issues and related matters; developing legal strategies to address Request for Evidence issued by the USCIS; representing clients before USCIS and Department of Labor. Interested candidate may forward resume and writing sample to Vivien@mannamlaw.com. 
	Our firm offers a collegial environment and a great opportunity to work on sophisticated immigration issues for your professional growth. 
	3.  South Asian Bar Association information panel and Q & A Session on The New H-1B Memo 
	The New H1BMemo: What You Need To Know
	Please register for an informative panel and Q&A session on the
	recent USCIS H1B Employer-Employee Memo, and how it could
	affect your organization.
	The panel will include Atlanta’s immigration law thought leaders:
	Nisha Karnani
	Romy Kapoor
	Joseph Rosen
	WHERE: Ravinia Club, 2 Ravinia Drive, #100, Atlanta
	WHEN: February 24, 2010, at 6:00 p.m.
	*Complimentary appetizers and beverages will be served
	during the networking hour. The program will begin at 7:00 p.m.
	Because seating is limited, please register for the event
	by February 24, 2010 at info@sabaga.org 
	Cost: $15.00
	4.  RRISA's Haitian Response Program 
	How you can help… 
	RRISA Haitian Medical Emergency Hospitality 
	Atlanta area hospitals are receiving Haitian medical emergency cases from the USNS Comfort and RRISA is providing the logistics for temporary housing and basic patient/family care. Your congregation or group can help with the following: 
	Financial Family Co-sponsorship - while patients are hospitalized and/or receiving outpatient therapy, help us support the family member/s with temporary housing costs and basic needs AND donate now to help cover costs for medical equipment and services 
	make a donation now at www.rrisa.org 
	*Family Co-sponsorship - get your congregation trained to provide family support through: 
	transportation to and from the hospital and to appointments (either by individuals or by MARTA training) 
	access to clothing (area clothes closets or community thrift stores) 
	family visits, shopping, outings during hospitalization/rehab 
	*attendance at a RRISA training for the team is mandatory 
	Prepare Haitian Hygiene Kits - fill a reusable bag with the following items: 
	bar soap/shampoo/lotion 
	toothbrush/toothpaste 
	maxi pads 
	deodorant/hair brush and comb 
	wash cloth/hand towel/towel 
	new socks (medium – men’s and women’s) 
	phone cards that can call Haiti or $10 for the family to buy a card 
	Haitian Emergency Clothing Kit - fill a reusable bag with the following NEW clothing items – all medium either a men’s or women’s bag: 
	socks and underwear 
	sweat pants and sweat shirts 
	t-shirts 
	coats, hats, scarves, gloves 
	gift cards to Target, Wal-Mart, Kroger or Publix 
	For more information on volunteer needs and ongoing items needed e-mail 
	HaitianResponse@rrisa.org or call 404.622.2235 ext 234. 
	*All donations are tax deductable
	5.  Catholic Legal Immigration Network, Inc. (CLINIC) Immigration Law Training on Bars and Waivers
	IMMIGRATION LAW TRAININGBARS AND WAIVERS
	Presented by:
	Catholic Legal Immigration Network, Inc. (CLINIC) Catholic Social Services-Diocese of CharlotteAsheville Legal Migration Assistance (ALMA) 
	March 9-10, 2010
	Crowne Plaza Resort1 Resort Drive (1 Mile from Downtown Asheville) Asheville, North Carolina 28806(828) 254-3211
	8:30 a.m. – 4:30 p.m. (day one)9:00 a.m. – 4:30 p.m. (day two) 
	$235 per person from CLINIC Affiliates; $705 cap ($50 materials fee per person for more than 3)
	$260 per person from other nonprofit programs; $780 cap ($50 materials fee per person for more than 3)
	$390 per person for private attorneys and their staff 
	This two-day immigration law training course will be presented by attorneys Caitlin Brazill and Peggy Gleason. Both speakers are practicing attorneys with Immigration Legal Services for Washington,  D.C. Catholic Charities, as well as being frequent trainers for CLINIC. This course will cover inadmissibility for health, fraud, immigration violations, and crimes, and the applicable waivers. Trainers will describe representation strategies and practice pointers for representing an immigrant with a waiver.     
	The training is for the staff of community-based organizations with IRS 501(c) (3) status, and attorneys and legal worker staff of private law offices. CLE applied for including one hour of ethics.Register early.   For more information, call Chris Ozaki at (415) 394-9371.
	For more information, including a draft agenda, click here.  
	REGISTER ONLINEPayment of registration fees by credit card only.
	6.  Atlanta Chapter Yahoo Discussion Group
	As many of you know, the Atlanta Chapter maintains a Yahoo discussion group where Chapter members may ask questions and share experiences and insights into the practice of immigration law in the Atlanta area.  Any Chapter Member in good standing is eligible to join, however, as the list is restricted to only Atlanta AILA Chapter members, we must arrange an “invitation” in order for you to join.  If you would like to be added, please do not hesitate to email me at lea@kramerpc.com 
	7.  AILA National is currently recruiting for an Associate Director of Advocacy
	See attached job description for more details.
	8.  BIA Case from Mark Newman overturning Judge Cassidy
	Please find attached a BIA case dealing with the ability of Georgia Courts to correct a sentence and whether Immigration Courts must give full faith and credit to such a correction, based on the timing of the correction.
	9.  State Bar’s Lawyer Assistance Program
	Lawyers Assistance Program Committee.  You can contact either a member of the committee or the hotline at 800-327-9631.  The hotline is available 24 hours a day, 7 days a week.  You can see the full list of folks on the committee at  https://www.members.gabar.org/Custom/committees/default.aspx?g=STDG&iSession=1e691116f9d94e75a4b646640c31ba11 
	You can contact any of the committee members and they will get you where you need to go.  Some folks feel more comfortable calling someone who lives in their neck of the woods, and some folks feel comfortable calling folks who DON'T live in their neck of the woods,  All communications are kept completely confidential.  You could not ask for finer, more compassionate and helpful folks.
	The LAP committee will get you to the professional resources you need for whatever issue is keeping you from being the attorney you want to be, from things as basic as child care and finances, to depression or substance abuse.  If you or a colleague you care about seems to be struggling, do not hesitate to offer a hand.  As I said, each of the members of the LAP committee take calls, or folks can call our hotline directly and you will be put in touch with the help you need.  
	10.  Article by our own Giselle Reid in Walden University's Journal of Social Change regarding undocumented college students 
	I would like to share an article that I recently published in Walden University's Journal of Social Change regarding undocumented college students.  
	Here is the link: http://www.journalofsocialchange.org/e/Files/DocsJSC/Sept9_2009_EditSept4_2009_EditBEethicstriangle57JSC4.pdf
	Giselle Reid, EsqReid Law Firm, LLCP.O. Box 70Avondale Estates, GA  30002
	This message (including any attachments) contains confidential information intended for a specific individual and purpose, and is protected by law.  If you are not the intended recipient, you should delete this message and are hereby notified that any disclosure, copying, or distribution of this message, or the taking of any action based on it, is strictly prohibited.Lea AlfanoKramer & Alfano, P.C.125 Clairemont Avenue, Suite 330Decatur, Georgia 30030lea@kramerpc.com (404) 371-1835 (phone)(404) 371-9365 (facsimile)www.kramerpc.com 
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